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Wroclaw Review of Law, Administration & Economics [Vol 8:2 Special Issue North See Continental Shelf 5 observed: "The States concerned must therefore feel that they are conforming to what amounts to a legal obligation. The frequency or even habitual character of the acts is not in itself enough. There are many international acts, e.g. in the field of ceremonial and protocol, which are performed almost invariably, but which are motivated only by the considerations of courtesy, convenience or tradition, and not by any sense of legal duty." This explains why the premise of opinio iuris is "the most important of all". It is the differentia specifica of the customary law. Opinio iuris resembles tacit consent at least in one 6 : both are opposite to usage.
I.
Outlined above understanding of the customary law is related to an important question. How should one confirm the existence of opinio iuris? Even if we do not stick to the voluntarist concept of law, after all opinio iuris is for many lawyers a kind of acceptance, which somehow differs to acceptance of treaties by their parties 7 . Finally, in the case of customary international law, the concept of "general consent" should be taken into account. Therefore the consent of particular States (although this issue is not so obvious in the case of the particular customary law) matters only to some extent, prima facie in a different way than in case of treaties 8 . Customary international law is not a matter of "individual subscription". Sometimes it is also underlined that what matters is consent of a group of States, not necessarily the whole international community. But even if it is possible to specify a set of States whose acceptance is significant, how do we know that these States have expressed their acceptance? This is a purely epistemological matter which, however, seems to be the utmost. The thing is that, in the case of international law, clear and explicit expression of will by States occurs quite rarely. Of course, explicitly and clearly, States express their will to be bound by treaties or unilateral acts (assuming that the unilateral act will not be understood as the omission). But even in case of treaty-like bargain, verbosity is not obvious 9 . Customary law is not so clearly based on an explicit 5 North Sea Continental Shelf (Federal Republic of Germany v Netherlands) , (Federal Republic of Germany v Denmark) [1969] ICJ Rep 44. 6 But tacit consent implies that customary law as such is a tacit agreement. This has far reaching consequences. Namely it matters in discussion on the ultimate basis of international law. Customary international law understood as a tacit agreement shares with treaties the same ultimate basis -principle pacta sunt servanda. See H Lauterpacht 'The Nature of International Law and General Jurisprudence ' (1932) acceptance (which is simply presumed), but rather on an implicit acceptance, in other words: on lack of objection. This is the key point of the concept of persistent objector. But this introduces voluntarism à rebours, so despite all the effort at the end, the traditional concept of customary law is a quite sophisticated consensuallaw making 10 . Basis for this may be found in the maxim qui tacet consentire videtur dum loqui debuit ac potuit. Inherent weakness of this epistemology is that it is based not on actual, but rather on construed, consent. The idea is that failure to protest is equated with consent (the same as in the case of treaties). But arguments in concreto against acquiescence may be repeated here. A.T. Guzman noted that:
"A state might fail to object for any number of reasons having nothing to do with consent. It may prefer to avoid objecting for political reasons; it may not feel that the norm is changing into custom, thus making objection unnecessary; or it may simply not be sufficiently affected by the rule to bother objecting." But that only means that not every instant of consent should be treated like consent, properly so-called. Evidence of consent becomes more burdensome: it may be still presumed, however, it is easier to rebut this presumption. Any way, it turns out that distinguishing customary law and treaties is quite difficult 11 . One cannot deprive the customary law element of consent the internal aspect 12 , which is described as opinio iuris. To say that customary law consists of only an objective element means that whatever States do is legal, so there is no real distinction between what ought to be and what is. In this perspective, therefore, opinio juris as differentia specifica is somehow analogical to basic norm applied by H. Kelsen. It is mostly elusive and vague but it is the key premise of law. While in the case of treaties, consent is expressed in a direct way, in the case of customary law, it is expressed in a "non-written form"
13 . So if opinio iuris is a psychological, inner element of customary law, it 10 Wolfke (n 2) 162-164. Another argument is based fact that there is no "post-formation objection", once customary law has emerged it is binding and no withdrawal is available (in opposition to majority of treaties, which because of their "nature" can be withdrawn). 11 Koskienniemi (n 2) 409. 12 HLA Hart: Concept of law (1961) 55-56. The phenomenon of internal aspect of rules is explained in such way:
"Chess players do not merely have similar habits of moving the Queen in the same way which an external observer, who knows nothing about their attitudes to the moves they make, could record. […] Each not only moves the Queen in a certain way himself but "has views" about the propriety of all moving the queen in that way. These views are manifested in the criticism of others and demands for conformity made upon others when deviation is actual or threatened." However, with such internal aspect of rules, criticism is however observable through linguistic usages. Thus, not simply the binding power of the rule matters as such, but proper justification of specific behavior is relevant. In Hart's theory of law the internal aspect of rules is an inherent element of the notion of law as such. If customary law is claimed to be a law, it will also need its internal aspect. 13 Hart (n 12) 56. 19 . In such a case necessary element of customary law is practice; meanwhile "psychological" element is purely constructive one (but there is no appealing reason to not reverse this argumentation). Such an understanding of opinio iuris means that what all States do (or abstain to do) is, at the end of day, equal to the conviction of legal relevancy of the practice and its acceptance. So everything all States do is becoming customary law. This concept will not explain what makes law. This is, in fact, the reason why the concept of the opinio iuris has emerged. Without this all that is relevant is habit, thus any repeatable behavior. Ultimately Review 1162 where a reader may find such a passage: "The attitude manifests itself most obviously through conforming behavior. When one takes the internal point of view towards a rule, one acts according to the dictates of the rule". There is a problem of so-called "bad man", but under the condition that "bad man" abides by rule. It is however quite problematic to what extent the figure of "bad man" is applicable to States. "Bad man" undermines the importance of internal point of view. 16 Slama (n 15) 652. 17 Wolfke (n 2) 123-137. Similarly BD Lepard, Customary International Law -A New Theory with Practical Applications (2010) 128-138. 18 Oppenheim (n 4) 29. 19 See M Wood 'Third report on identification of customary international law', ILC Sixty-seventh session, Geneva, 4 May-5 June and 6 July-7 August 2015, UN Doc A/CN.4/682 6 where H Thirlway is cited. He says that " [t] here may well be overlap between the <<manifestations of practice>> and the <<forms of evidence of acceptance>> of such practice as law; generally, this does not mean that given acts can constitute both, as that would amount to a return of the singleelement theory". And he adds that "[t]he two-element theory necessarily implies that there has to be something present that can be described as State practice and something present that indicates, or from which the conclusion can be drawn, that States consider that a rule of customary law exists".
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89 a sort of rule of recognition 20 has to be applied. Otherwise the binding power of a specific norm would be decided ad casum 21 . In this case all of what is a precondition of practice becomes a precondition of opinio iuris, presuming that sort of conviction or acceptances is considered as relevant. But even opinio iuris is relevant for emergence of customary law, it is assumed the same time. Thus its relevancy is apparent.
On the other hand there is the completely different approach, according to which the key element of customary law is opinio iuris. Thus practice is not relevant as such, or at least just to the degree that the effectiveness of law in general matters 22 . Paradoxically this approach is known since the traditional approach has emerged 23 . It is the effect of the importance of opinio iuris in the traditional concept of customary law. The extreme result of this approach is socalled instant custom 24 . This was mentioned, for instance, in the judgment in case of North Sea Continental Shelf 25 . The only constitutive element of customary law is opinio iuris 26 . This concept was described by the ICJ this way: "Although the passage of only a short period of time is not necessarily, or of itself, a bar to the formation of a new rule of customary international law on the basis of what was originally a purely conventional rule, an indispensable requirement would be that within the period in question, short though it might be, State practice, including that of States whose interests are specially affected, should have been both extensive and virtually uniform in the sense of the provision invoked; -and should moreover have occurred in such a way as to show a general recognition that a rule of law or legal obligation is involved." Practice, so-called usage, is in this case only the evidence, or rather confirmation of opinio iuris. But an evidentiary role is not the same as the necessity of practice, which is simply implied. Practice is here understood as an abiding already binding norm 27 . Mostly opinio iuris is expressed by such acts like resolutions of collective organs composed of the States. According to this concept the relevance of practice is very limited, but under the condition that as 20 Hart (n 12) 102-107. 21 It is stunning how often international lawyers say that deciding of existence of customary law is a matter of particular circumstances in specific case. Complexity of the evidence of customary law undermines very seriously the thesis that it can be just found on the basis of presupposition that customary law exists. 22 H Kelsen, The Pure Theory of Law (1967) 11. There Kelsen talks of "minimum of effectiveness" as the condition of validity of legal norm. But as he underlines that "effectiveness is a condition of validity in the sense that effectiveness has to join the positing of a legal norm if the norm is not lose its validity". 23 
II.
The concept of instant custom is a method to introduce back-door law making by collective international bodies like e.g. UN General Assembly, alleged "world legislator". What is especially interesting, this concept does not seem to be the prevailing one but on the other hand it is to some degree a method of explaining the phenomenon of soft law. Most of the handbooks and manuals of international law repeat tenets of the traditional concept of customary, at the same time emphasizing importance of soft law in contemporary international relations. Consequently, considering final effectiveness, the concept of instant custom in not distinguishable from concept of soft law. Instant custom is tempting for many because it makes international law more flexible and susceptible to changes of in a political context of the international community. But among its drawbacks there is a blurred notion of law resulting in the uncontrolled creation of legal norms. This uncertainty of law is the effect of "enactment" ultra vires. Otherwise no special legitimization would be necessary because indication of legal basis would be enough. But there is no uncontentious legal basis for the 28 However the legal character of such a resolution is confusing. In award concerning the case Sedco v National Iranian Oil Company, 84 ILR 495, 526, the US-Iran Tribunal concluded inter alia: "United Nations General Assembly are not directly binding upon States and generally are not evidence of customary law. Nevertheless, it is generally accepted that such resolutions in certain specified circumstances may be regarded as evidence of customary international law or can contribute -among other factors -to the creation of such law". Inability of expressing general norms in a conclusive way means that at the end decision on the legal effect of the mentioned resolutions will be undertaken with the consideration of relevant circumstances. Such decision will be undertaken ad casum. This grants significant discretionary power to the decisive authority. The conclusion is not very useful in case of an international court or a quasi-judicial body. Wide discretionary power means that parties to the dispute may vary on the exact outcome of reasoning on content of law applicable in that dispute.
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law-making power of the resolution of General Assembly of the UN. This is why the concept of instant custom is so "useful". However the direct result of the concept of soft law is that it is no longer possible to explain how to distinguish between lex lata and lex ferenda. It especially matters if one considers that the key theoretical problem of the customary law is an explanation of the transition from "ought" to "is" 29 . Considering the practical point of view, it seems that concept of instant custom confuses what law actually is and what we want it to be. There is no way out of this circle.
In context of instant custom to one may invoke other factors in course of explaining the phenomena of opinio iuris. They are especially desirability or necessity 30 . Applying the test of "social necessity" is a method of converting "creation" of legal norms into their "discovering", but axiological necessity also matters, especially in the field of human right 31 . However there is, of course, a problem as to on what basis a specific collective organ has been granted the competence to discover (authoritatively) content of law. Such reasoning is very contentious because it, to some degree, undermines the consensual basis of international law 32 . As it was maintained before, one of tenets of international law is view that customary law is composed of two elements: namely practice and opinio iuris. However there is diversity of opinions on the exact relations of these elements. There are two opposing approaches on the emergence of customary law. The first approach implies the primacy of opinio juris accompanied by the marginalization of the significance of the practice which, admittedly, does not have to be from time immemorial. Nevertheless, practice is determined in time, even if relevant period of time is short. This approach is the ultimate basis of the concept of instant custom mentioned before. The second approach is that one can deduct opinio juris on the basis of practice. The latter approach is the most popular one. If opinio iuris cannot be observed otherwise as such, because it is not tangible, one has to focus on its indirect external manifestations. Inevitably such external manifestations are the practice, or more widely: all acts of States. In this context, besides positive acts also an omission matters. However, the exact reason for an omission (inactivity) 34 . Anyway, besides the positive activity of some States being relevant (e.g. especially States interested in emerging legal rule), the inactivity of the (interested) States matters, too. But uncertainty as to the reason for inactivity makes it easier to contest its opposability. The sound argument in favour is the alleged unawareness of the current positive practice of other actors.
In addition, among relevant features of practice, there are its continuation and repetition over a considerable period of time. This last feature of practice ensures that its unawareness is very unlikely, what creates a presumption on the effect of inactivity. Thus the next problem is how to understand opinio iuris which is manifested, depicted by the activity and inactivity of States. Underlining the importance of opinio iuris is a nexus with a traditional definition of customary law placing this in the realm of "ought" 35 . What can be ascertained from practice is "tacit recognition", "absence of protest" or finally "acquiescence". Observable are positive acts or inactivity coupled with the acquiescence of the other States. The basis of this acquiescence is the presumption mentioned before. Indeed acquiescence may be also result of a positive act. In such a case acquiescence is less contentious. Sound instances of inactivity which the international community faced are abstaining from the threat of use of force against the territorial integrity of any other State or abstaining from instituting criminal proceedings 36 . The object of specific inactivity matters. From the point of view of other States, there is considerable difference between omission in claiming rights and omission in fulfilling obligations. We must bear in mind that inactivity matters (both as the manifestation of practice and the evidence of practice) only if the current circumstances call for some reaction. This is especially the situation when the rights of an inactive State are breached.
with relatively little gain. A state's navy often has more valuable opportunities to pursue such as defending the coastline or attacking the enemy's navy. […] [i]t might well be that nations did not seize the vessels for the same reason that they did not sink their own ships -they simply had no interest in doing so because the activity was costly and produced few benefits". 34 For instance in the Lotus judgment there is such passage (The case of the "S.S. Lotus" (France/Turkey), [1927] PCIJ Rep Series A No 10, 28): "States had often, in practice, abstained from instituting criminal proceedings, and not that they recognized themselves as being obliged to do so; for only if such abstention were based on their being conscious of having a duty to abstain would it be possible to speak of an international custom". First of all opinio iuris is something separate to State practice. But abstention is not unequivocal, especially it will not indicate per se its grounds. 35 Wolfke (n 2) 30. More general is observation that international law is as such in the no man's land between "ought" and "is". There is no black & white. A sound example is the modification of treaties by subsequent practice. See art. 31 of VLCT, according to which a treaty should be interpreted in context, together with which "any subsequent practice of the treaty established the agreement of the parties regarding its interpretation". Thus since the conclusion of treaty its modification starts. It may be a sort of special custom, which is limited only to specific treaty and between its parties. But there are no obstacles to modify the treaty by general customary law. Numerous examples can be found in G Nolte, 'Report 3. Subsequent Agreement and Subsequent Practice of States Outside of Judicial or Quasi-judicial Proceedings' in G Nolte (ed), Treaties and Subsequent Practice (2013) What if one encounters widespread contrary State practice? In such a case reasoning on opinio iuris is not possible, unless such reasoning is done not on the basis of, but counter to, State practice 37 . So widespread contrary practice which is a sound argument if we apply this practice based on an epistemology approach. But this is moment when a reversal of the starting point is so tempting. For instance, in such a case a completely different argument may be applied. Namely that stated "indeed believe that rule is desirable" 38 . Of course this is based on the opposite approach according to which practice plays secondary role. Change of position is surprisingly easy.
III.
There are two important manifestations of practice, on basis of which opinio iuris can be presumed: treaties and various (binding vel non) resolutions of international organizations. Treaties can be qualified as the manifestation of practice. They have a serious contribution to intensification of practice. However, as was said before, customary law is subject of the realm of "ought" and the realm of "is". In the last case a treaty is not the prevailing manifestation of practice. Such a role is played by the behaviour of States 39 . Treaties usually have a serious impact upon the behavior of its parties. But in some circumstances, especially in the realm of "ought", mere conclusion of a treaty by its parties may be interpreted as the manifestation of practice, especially if the obligation stipulated by such a treaty is the inactivity. This is because inactivity is much easier to maintain and needs less effort. However this distinction between the treaty as such and its efficiency is somehow artificial, at least on the basis of principle pacta sunt servanda. Conclusion of treaty renders so firm presumption of its biding power that there is no virtually necessity to prove whether States abide treaty. Only for the sake of rebutting of such a presumption, the proof of non-compliance must be shown. The key problem and controversy related to the treaty as a manifestation of practice or opinio iuris is the fact, that at first glance, the treaty is for non-parties res inter alios acts 40 . According to article 38 of Vienna "Nothing in articles 34 to 37 41 precludes a rule set forth in a treaty from becoming binding upon a third State as a customary rule of international law, recognized as such." Emergence of the customary law on the basis of treaty means that the rule expressed in article 34 is not relevant any more in a specific case. Rules of customary law bind, irrespective of individual consent, (which is still firmly presumed). However article 38 of VCLT is not, in any way, the basis of transformation provisions of a specific treaty into customary law, but it only confirms that such a possibility is not excluded. The impact upon the position of third States is that they have to face the coherent practice of States being parties of treaties and acting (or non-acting) in accordance with their legal obligations resulting out of these treaties. These parties are probably States especially interested in existence of specific rules. But such a relationship between treaties and customary law is a sort of reduction ad unum. On one hand treaties are manifestations of State practice but on the other hand they are source of law based on express state consent, thus basis for treaties is voluntarism. Treaties and customary law are independent of each other 42 -the basis of their binding powers allegedly differs, but customary may be dependent upon treaties in cognition.
The evidentiary role of resolutions of international organizations is well established 43 . It is hard to deny that such resolutions matter. Questionable is the exact mechanism of this presumption. If resolutions do not replace practice rendering this superfluous, the issue is what is the balance between practice and opinio iuris? On may argue that such resolutions are direct expression of opinio iuris, understood as de lege ferenda manifestation. From a dogmatic point of view such a situation seems to be illogical. Conviction on the legal character of a given practice which precedes the practice to which it is related seems to have no sense. However such a chronological order of practice and opinio iuris is not well founded if one does not distinguish the emergence and maintenance of customary law. Most international lawyers focus on the emergence, extending this also to maintenance, which blurs the problem. Something different is building a house and taking care of it. Resolutions which are binding do not differ too much from treaties, because they are sort of executive acts to treaties and it makes them quite similar. Thus non-binding are subject of interest here. Such resolutions make specific activity or non-activity legally relevant, which of course is not the same as making such behaviour prescribed as such, which is the most rudimentary dimension of normativity. This legal relevance means that a given behaviour matters from the point of view of those involved in the 41 Articles 34 to 37 of VCLT concern relation between treaties and third States. This relation is, in general, depicted by the principle pacta non obligant nisi gentes inter quas inita expressed in article 34 of VCLT with exception of pactum in favorem tertii and pactum in odium tertii. 42 development and practice of international law. Taking into account that such resolutions are, in the principle, in realm of "ought" it is natural that they are accounted as part of opinio iuris. There is also a proposal to simultaneously consider them as part of practice, and this seems to be so-called "double counting" which is so alarming, rendering apparent division for practice and opinio iuris. Even if practice, being the object of stipulated "norms" is distinguished from "practice" of voting in favor of non-binding resolutions, it will not prevent the assumption of practice on the basis of such opinio iuris. Support of non-binding resolution can be understood as support of behavior stipulated in those resolutions which could be misleading. Voting in favor of a non-binding instrument does not prove, per se, voting for binding norm. Representatives of States are aware, after all, that the object of voting is the adoption of, at most, lex ferenda, not lex lata.
CONCLUDING REMARKS
The phenomenon of double counting, no matter whether State practice or opinio iuris is taken as the starting point, is an inherent part of the concept of international customary law. Double counting is the result of the traditional two element concept and deduction on one of the elements on the basis of the other. The point is to take that into consideration during discussion on the formation of customary international law. Once specific issue is settled e.g. by the judiciary organ (like the ICJ 44 ), the content and existence of the customary law norm is self-evident. But before it that happens one has to be aware of the circuity of such argumentation which undermines the concept of international customary law.
